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THE LAST LEGAL FRONTIER
In the year 1926 sesquicentennials, centennials, semicentennials and other similar anniversaries were celebrated
thruout the land with vim and eclat, but the seventy-fifth
anniversary of the conquest'by The Common Law of England of its last frontier on the continent of these United
States passed with little notice.
It was on the 12th day of July, 1851, that the legislature of the newly organized Territory of New Mexico
adopted the following provision:
"In criminal cases, the common law, as recognized by
th United States and the several states of the Union, shall
be the rule of practic~and decision."
At that time the Territory of New Mexico included
what is today the State of Arizona. Thus with a stroke of
the pen were abolished ideas of law that had maintained
themselves in the remote country from the earliest days
of the Spaniards, and thus fell the last obstacle to the sweep
of the Common Law of England over the territory' of the
United States. The conquest had commenced on the eastern shores where the settlers found no law of the country
available for their civilization. It had swept west with the
emigrants, across the prairies and the Mississippi. Nowhere had it encountered an existing body of law that inight
claim equality in refinement. In Louisiana the civil code
of France and of Spain had been in use prior to the Louisiana Purchase. In New Mexico and California the civil
law of Spairi was well established when the Mexican War

220

NEW MEXICO HISTORICAL REVIEW

severed those territories from Mexico. But nowhere in
the West or in the Rocky Mountain states had there been
settlements of sufficient size or importance and stability
to require more than the law of might and of self-protection. In California state government had been erected with
all the paraphernalia of the accepted American manner,
and at the time when the territorial legislature of New
Mexico established the common law as the rule of practice
and decision the state courts of California were already
deciding legal disputes by that standard. New Mexico
was therefore the last frontier of the Common Law. In
view of the fact that the treaty of peace with Mexico was
then but three years of age, that before this time the bitterest feeling had prevailed between the two peoples, that
the Mexican law, its theories and ideals, were quite distinct
from the logic of the English Common Law, it is interesting to delve into the past and discover the manner in which
the newly made American citizens adapted themselves to
the new conception of law. From all records they did very
well indeed, even though it is a fact that the spirit of the
northern law has always remained somewhat strange to
this southern people and few of -its public men have been
able to grasp clearly that which de Montesquieu has so aptly
called "L' esprit des Lois."
In the first year of the new territorial government
there were three judicial districts established in the territory, which embraced nine counties. The counties of the
southern tier were Bernalillo, Valencia, Socorro and Dona
Ana and their bounda!ies ran from the state line of California east to the state line of Texas a distance of over 600
miles. It was a sparsely settled country with villages along
the course ·of the Rio Grande and a few pueblos in the
mountains. The Third Judicial District covered approximately 120,000 square miles and most of this immense
territory was a wilderness almost unknown. The circuit
which Abraham Lincoln followed was not to be compared
with the circuit of the Third Judicial District, which had
as seats of its court Albuquerque, Tome, Socorro and
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Mesilla. All of these then were little villages of adobe, onestory houses of dried clay. It took over two weeks to travel
from Tome in the Kingdom of Valencia (as it was known)
to Mesilla on the Rio Gr-ande near the Paso del Norte. When
the court went south it had to cross a dry hot desert known
as the Jornada del Muerto (journey of death) and the
country all along was infested with hostile Apache Indians.
/
That under such circumstances any records whatever
were kept is remarkable, and that they were not lost on
these journeys is providential. They are still almost complete, and a peek into the dusty manuscripts throws interesting shadows and lights on the days when the Common
Law of Fair England assumed sway over the swarthy inhabitants of the Rio BIiavo del Norte.
On the docket of the court for the County of Valencia
cause No.5 has left a record in the flourishing Spencerian
hand of its clerk, Henry Winslow. It is the kind of a hand
which Edgar Allen Poe would probably have dismissed as
a purely clerical one, but it is as exact 3S a steel engraving.
It is preserved in an excellent state, and tells the story of
the bloody crime of Felipe Garcia, whose name in the indictment was spelled in the nearest Anglican approach to
the Castilian spelling as "Phillipi Garcia," an idem sonans
which was not questioned by the defense.
This was probably the first murder case tried under
the new order as it was disposed of at the April term of
court, 1852, or a few months after the establishment of
the county's borders by the legislature. True there had
been trials before that, but they were practically under
martial law and under the Kearny Code which was a temporary code created by Gen. Kearny in order to meet the
exigencies of the moment.
The crime was atrocious according to the indictment,
which was pr<::sented by a Grand Jury not one of whom
could spook English and who were utter strangers to the
stilted language of the Common Law.
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That Phillipi Garcia, late of the County of Valencia,
laborer, not having the fear of God before his eyes but being moved and seduced by the instigation of the Devil, on
the Twenty-third day of April, in the year of our Lord,
One thousand Eight Hundred and fifty-two--at Tome~
upon Thadeus E. C. S. Canter with a certain large stick
of no value- two mortal wounds three inches in length
and one in depth-and with a certain case knife, made of
iron and steel of the value of fifty cents-the throat of
the said Thadeus E. C. S. Canter-feloniously wilfully and of
his malice aforethought did strike and cut-and-give unto
fjaid Thadeus E. C. S. Canter two mortal wounds of the
length of two inches and of the depth of five inches-of
which said mortal wounds the said Thadeus E. C. S. Canter languished and languishingly did live for three hours
and did die, contrary etc.
Justice was swift in those days, even if the law was
obscure to the jurors, even if the instructions of the judge,
the argument of ·the counsel, and perhaps some of the evidence had to be translated into the Spanish language, using
terms that were only vaguely comprehended by the jury.
The indictment was returned on the 27th day of April, on
the 29th of April the wretch was tried, according to the
Act of Congress establishing the territory, by a jury "of
his peers and the law of the land," and on the same date
the jury returned its verdict into court. It was written on
a mere slip of paper, by an illiterate hand in characters
barely legible:
"We the jouro find Felipe Garsilla gilte of murder and
worthery of deth."
James Sullivan the foreman was probably a halfbreed.
On the same day the convicted man was sentenced to
be hanged by the neck until he be dead on the 25th day of
May, 1852, at high noon. The clerk, with his stencilled
handwriting issued to the sheriff on that very day the writ
of execution. Lacking an official seal he certifies that he
has annexed his own private seal, and signs with a flourish.
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And on the back of the writ appears in Spanish the return
of the sheriff which is translated as follows:
Returned and executed in accordance by hanging the
defendant by the neck until he died and then his body was
put under the ground this the 25th day of May, A. D. 1852,
in Tome at the hour of 12' of this day in the cemetery of
the parish.
Lorenzo Labadi, Sheriff
Two other defendants at the same term of court escaped the penalty for larceny of "one hundred thirty nine
Mexican Silver Dollars of the value of One Hundred Thirty
Nine Dollars of currency of the United States." The men
had been bound over by one Jose Vigil, who styled himself
"Alcalde del Condado de Valencia," an office which had
been abolished by the Congressional Act establishing the
Territory, but a name which was so burdened with tradition, power and custom that it was eliminated only slowly.
The jury rendered a long verdict:
We, those of the jury, have unanimously agreed in the
cause which is placed in our hands as jurors to judge the
cause of Carlos Sanchez against the Territory of New Mexico in which we find him without guilt.
A longwinded and dilatory way to tell the trembling defendant that he is not guilty. He did not know it until the
last two words of this ponderous recital.
The court then discharged the jointly indicted but
not tried co-defendant Jose Quintana and the clerk's notes
read:
"Quintana arraigned and sentenced by the court to go
free."
An agreeable sentence.
That in those early days the merchants took good care
to protect themselves 'against peddlers is shown by the' fact
that in 1853 the docket showed three prosecutions for "trading without a lincese."
No. 11 on the docket was a contempt case against a
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juror for not appearing at the proper time. In view of
the fact that the county was 600 miles long and one hundred
miles wide such failure would seem to have been excusable
and perhaps the court was lenient. At any rate it does not
appear that the man was fined or imprisoned; one can not
doubt that this newly made American, Miguel Lucero by
name, felt relieved at escaping the majesty of the "Ingles"
law.
The territorial form of government had not been long
established when the smarter natives began to realize its
possibilities. The office of probate judge becam8 the most
sought after political office because its jurisdiction over
crimes, estates and other matters gave the incumbent of
this office great power. It is still the one office which the
politicians of both parties in all counties of Mexican population consider the property of the Mexican constituency.
The second oause on the civil docket of Valencia Kingdom
was an election contest between Francisco Sanches and
Jose Felipe Castillo for this office. The plaintiff recovered
judgment for the office and his costs which amounted to
the sum $153.09 for which execution was issued and returned satisfied. Considering the emoluments of the office,
its power in the county, the opportunities for making money
which it offered, this sum does not appear high as a gamble by the defendant in trying to keep an office for which
he was evidently defeated, whether honestly or not is, of
course, not known.
That the power of the office was easily abused ap-,
pears from the case of the Territory VB. this same successful contestant in which he was charged with wilful maladministration of office only a short time after his contest
\V~s decided in his favor. The indictment recites that the
defendant fined Filomeno Sanches $50.00 for having sold
goods and merchandise without a license and that in so
doing the probate judge acted "utterly disregarding the
law and the evidence in said cause." It seems likely that
Filomeno was a political opponent of the probate judge who
was "getting his" for that crime, and that the U. S. district
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attorney was a political opponent of the probate judge and
a partisan of Filomeno's friends. That is the way politics
ran in those days, and for many years thereafter.
There are still in New Mexico occasional outbursts of
race feeling, and the race issue is the most discussed and
the most dreaded in politics. It is therefore not strange
that in 1852 only three years after the peace treaty was
signed it should have been unhealthy for an American to
get into difficulty with a Mexican and remain the victor.
This is what happened to one Charles Fry. According. to
his motion for a continuance he killed a man in self defense,
a native of one of the villages in the Mianzano Mountains,
who, he alleged was a notoriously bad character, who had
threatened to kill the defendant and would have killed him,
had not the defendant been quicker on the draw. The only
witness was one James Cummings who lived 50 miles away
in the mountains and could not come because his wife had
just been delivered of a child. Cummings' letter to District Attorney Ashurst recites that if a doctor were first
sent by the court he would come "as quick as a fleet horse
will take me." It took two days to get this letter to the
court where it was rea.d in open session, whereupon the
defendant's motion was granted and on habeas corpus he
was released in one thousand dollars bond. There was
then no statutory bail, but the courts uniformly fixed bond
on habeas corpus in murder cases at one thousand dollars.
The bondsmen of Charly Fry evidently got worried for in
October, 1854, they surrendered him. He stayed in jail
probably but a little while, because not long after on Novembel' 8th a warrant was issued for his apprehension. How.,.
ever, the defendant evidently did not like the looks of the
special venires he had seen at the April term and the sheriff
returned the warrant "non est inventus." In 1856 there
was another warrant and after that the record is silent.
Charles Fry had probably sought safety among his own
people in "The States."
The first appeal from a conviction for crime did not
reach the Territorial Supreme Court until January Term,
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1855, and the first appeal in a murder case, of which there
is any record, did not reach the court until January Term,
1857. This appeal deserves especial mention because it
was from a conviction for murder in the fifth degree,
though it does not appear from the decision just what the
elements of this degree were. However, the court set an
example which might well be followed in this day in the
courts of certain states, by holding that where there was
evidence of ill-will between the defendant and the deceased
and that when the parties were about 35 yards apart thE(
deceased "took his gun from his shoulder, as if to offend
the defendant," but did not point it at him, there was no
justification for the killing. Somewhat different from the
appeal to the hip pocket movement which a noted minister
of the Gospel in the South recently invoked in defense of
a killing.
But this scarcity of criminal cases in the first few
years of the territory does not imply that there was not
plenty of work for the criminal lawyers. At the 1859 term
of the District Court in Dona Ana County not less than
seven murder indictments were returned.
Some of these
came from far off Tucson, now in the State of Arizona,
and at that time about the only settlement of consequence
in the territory now covered by that state.
From 1862 until 1866 the territory was. practically
under martial law, first the Confederate and then the Union
armies controlling it. At that time the inhabitants of western New Mexico sympathised with the South and tried to
secede and set up a separate government, and for a while
the Bars and Stars floated over Mesilla as the Territorial
Capitol. Under such circumstances it is not surprising that
the courts functioned meagerly. There is as an example
in the records a report by Jose D. Sena, Captain First New
Mexico Volunteers, as President of a Military Board of
Investigation into the killing of Juan Jaramillo a citizen
of Valencia County by Harvey Twadell, watchman at the
orchard of a man named Wilson near Los Lunas. It was
a most cowardly affair and coldblooded to a degree. Twadell
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who was a Southern sympathiser, shot Jamarillo twice
from ambush, then walked over to where the wounded man
lay on his face and shot him twice in the back. The report
says: "after having shot Juan Jaramillo, aforesaid, twice
in the premises, over which he was on guard" he dragged
the body to an irrigating ditch and threw it in. Twadell
escaped and was reported to have joined the Texas troops
to the south;
So, during the civil war, the Territorial Supreme Court
found itself without any appeals, or, if there were any,
did not consider them until January term, 1866. But, as
after every war, there was a great increase in crime in the
territory in the next decade and this was promoted by the
influx in the seventies and eighties of an adventurous class
of fortune hunters, miners, cattle rustlers from Texas and
gamblers from everywhere.
How the Common Law helped in bringing out of this
chaos substantial security of life, liberty and property is
another story. It began in 1876 when the legislature passed
an act that "in all the courts in this Territory the common
law as recognized. in the United States of America, shall
be the rule of practice and decision." And it is still at work.
EDWARD D. TITTMANN

